
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In re:         Bky no. 04-32102 
 
David R. Moe and Vicki Moe      Chapter 7 
 
   Debtors 
 
 

MOTION FOR HEARING AND 
MOTION FOR  SANCTIONS FOR 

VIOLATION OF AUTOMATIC STAY 
 

To:  YOLANDA McKENZIE 
 
Debtors move the Court: 

1. Debtors move the Court for the relief requested below and gives notice of hearing. 

2. The Court will hold a hearing on this motion before the Honorable Gregory F. 

Kishel, Judge of Bankruptcy Court, at 10:00 a.m. on September 28, 2004 in 

Courtroom No. 228B, United States Court House, at 316 North Robert Street, in 

St. Paul, Minnesota  55101 

3. Any response to this motion must be filed and delivered not later than 10:00 a.m. 

on September 24, 2004, which is three days before the time set for the hearing, or 

filed and served by mail not later than September 21, 2004, which is seven days 

before the time set for the hearing. UNLESS A RESPONSE OPPOSING THE 

MOTION IS TIMELY FILED,D THE COURT MAY GRANT THE 

MOTION WITHOUT A HEARING. 

4. The Court has jurisdiction over this motion pursuant to 28 U.S.C. §157 and 1334, 

Fed. R. Bankr. 5005 and Local Rule 1070-1.  This is a core proceedings. The 



petition commencing the case under Chapter 11 was filed on April 7, 2004 (the 

“Petition Date”).  

5. This motion arises under 11 U.S.C.§362 and 11 U.S.C. §362(h) .  This motion is 

filed under Fed. R. Bankr.. 9014 and Local Rules 9006-1, 9013-3 and 9017-1.  

Debtors requests relief as set forth below. 

6. The Debtors filed their  Petition for Relief under Title 11 of the United States 

Code on April 7, 2004.  Upon such filing, the automatic stay of Section 362 of 

such Code became effective. 

7. That on July 6, 2004 Debtor contacted Respondent’s attorney upon receipt of a 

Summons and Complaint informing her attorney, Stephen H. Parsons, that a 

Chapter 7 Bankruptcy had been filed. (Exhibit “A” & “B”) 

8. That on or about July 21, 2004 Respondent contacted Debtor’s attorney 

acknowledging the receipt of the bankruptcy notice.(Exhibit “C”). That on July 

21, 2004 Debtors notified Respondent that her action against Debtor David Moe 

was under the jurisdiction the Bankruptcy Court. (Exhibit “D”) 

9. That on August 27, 2004 an Amended Complaint was received from Debtor.  It 

clearly indicates that Yolanda McKenzie is still pursuing  a judgment against 

Debtor David Moe. (Exhibit “E”) 

10. Notwithstanding such notification and notice, Respondent nevertheless and in 

violation of said automatic restraint continued to attempt to collect a debt against 

the Debtors, which debt preceded the filing of the herein Chapter 7 Bankruptcy 

and was subject of the automatic stay. 



11. By this Motion, Debtors request a determination that Respondent Yolanda 

McKenzie is in contempt of this court for violation of the automatic stay of 

Section 362 of Title 11 of the United States Code and for such sanctions or 

penalties for civil contempt as this court shall see fit to impose.   

12. Further, for an order withdrawing jurisdiction from the Hennepin County District 

Court. 

WHEREFORE, Debtors move the Court for an order awarding damages, their 

costs and attorney’s fees to them for the willful violation of the automatic stay by 

Yolanda McKenzie, and withdrawing jurisdiction over this matter from the 

Hennepin County District Court. 

 
 
 
Dated:   September 7, 2004     /e/ Stephen J. Beseres 
       Stephen J. Beseres #7912 
       Attorney for Debtors 
       4124 Quebec Avenue North 
       New Hope, MN. 55427 
       (763) 533-4999 

















UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In re:         Bky no. 04-32102 
 
David R. Moe and Vicki Moe      Chapter 7 
 
   Debtors 
 
 

MEMORANDUM 
 

 The impact of the automatic stay is to place jurisdiction in the bankruptcy court 

over all matters subject to the automatic stay, both withdrawing the jurisdiction of other 

tribunals and rendering orders obtained in violation of the stay void.  LaBarge v. Vierkant 

(in re Vierkant), 240 B.R. 317, 322-25 (8th Cir. BAP 1999) 

 The Code puts the burden of establishing the validity of an action in violation of 

the stay on the party seeking to uphold the action.  In re Soares, 107 F.3rd 976 – “Treating 

an action taken in contravention of the automatic stay as void places the burden of 

validating the action after the fact squarely on the shoulders of the offending creditor.” 

 The bankruptcy court is the only court that  has authority to punish parties for 

violating the automatic stay.  Eastern Equipment & Services Corp. v. Factory Point 

National Bank, 236 F 3d. 117, 120-21 (2d Cir. 2001) 

 

Dated:  September 7, 2004     /e/  Stephen J. Beseres  
       Stephen J. Beseres #7912 
       Attorney for Debtors 
       4124 Quebec Avenue North 
       Suite 303 
       New Hope, MN. 55427 
       (763) 533- 4999 
 





UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

 
 
In re:         Bky no. 04-32102 
 
David R. Moe and Vicki Moe      Chapter 7 
 
   Debtors 
 
 

O R D E R  
 

 The above-entitled matter came on for hearing on September 28, 2004, before the 
Honorable Gregory F. Kishel, Judge of Bankruptcy Court, upon the Motion of Debtors for sanctions 
against Yolanda McKenzie, creditor, for violation of the automatic stay.  Appearances were as noted 
in the record. 
 
 The Court, having heard the arguments of counsel, and being duly advised in the premises, 
 
 IT IS HEREBY ORDERED, 
 

1. The Court finds that Yolanda McKenzie is in contempt of this court for violation of 
the automatic stay of Section 362 of Title 11 of the United State Code. 

 
2. The Court withdraws jurisdiction over this matter from the Hennepin County 

District Court. 
 
2. That debtors are awarded damages for costs and attorney’s fees for this motion in the 

amount of $2,000.00, to be paid to them by Yolanda McKenzie. 
 
 
        BY THE COURT: 
 
 
        _____________________________ 
        Judge of Bankruptcy Court 
 




